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Long before Minnesota codified 
the right of same-sex partners 
to marry,1 our state began 
recognizing the right of LGBT 

persons and same-sex couples to 
become parents and raise children.2 
By enacting Minn. Stat. §517.01, 
Minnesota attempted to put an end to 
all gender-based distinctions in marriage 
by choosing to provide for the domestic 
rights of same-sex couples. Looking at 
parentage through the lens of marriage 
has served as a way to understand and 
legally recognize the intent to parent. 

Unfortunately, the definition of the 
“average” Minnesota family upon which 
decades of case law and statutes are based 
is often not applicable to current-day 
family units. While “parents and families 
have fundamental liberty interests in 
preserving” intimate family-like bonds, 
“so, too, do children have these interests” 
which must also “inform the definition 
of ‘parent,’ a term so central to the life 
of a child.”3 Children have an essential, 
constitutionally protected interest in 
preserving the emotional attachments 
they develop with adult parent figures 
from shared daily life.4

In SooHoo v. Johnson (2007)5 the Min-
nesota Supreme Court stated that the 
state’s interest as parens patriae in the 
welfare of the child and in promoting 
relationships among recognized family 
units is compelling. In LaChapelle v. Mit-
ten (2000),6 a sperm donor commenced 
paternity proceedings after the child’s 
mother and her partner refused to allow 
him to continue to have visitation with 
the child. The court ruled that the child 
could maintain a relationship with her 
(biological) mom and her mother’s for-
mer lesbian partner (as her “emotional” 
parent), and with the sperm donor as her 
biological father.7

The definition of the 
“average” Minnesota 

family upon which 
decades of case 

law and statutes are 
based is often not 

applicable to current-
day family units.  
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The element of intent
Under the laws of the state of Minne-

sota, gestation initially bestows upon the 
mother of a child all rights and respon-
sibilities.16 Since in many same-sex inti-
mate relationships one of the parties will 
be without a biological connection to the 
child, the court must then decide how to 
evaluate and determine the rights and 
duties of these mothers and fathers since 
DNA tests will be irrelevant in proving 
the paternity (or maternity) of the puta-
tive parents.17 Without the means to re-
produce their own biological children, in 
many cases lesbian, gay, and transgender 
couples must rely on the principle of in-
tent to establish their families.

Through the lens of intent, a person 
who has participated in the creation of 
a child by means of assisted or collab-
orative reproduction should therefore 
be deemed a legal parent of the child,18 
and should also be estopped from avoid-
ing the obligations of parenthood.  
(In other legal scenarios, the law recog-
nizes the accountability of a person who 
has acted in such a way as to induce 
another party to detrimentally rely on 
their actions.19) On the other hand, if a 
person did not take an initiating role in 
the creation of a child, but has held the 
child out as their own and created an in 
loco parentis relationship with the child, 
then that person, under SooHoo, should 
have standing to petition the court as a 
presumptive parent for visitation, in the 
best interests of the child. “Active parent-
ing… is an important factor in deciding 
who will be deemed a parent, and thus 
whose relationship with the child will be 
protected.”20

Since the end of the 19th century, the 
Minnesota Supreme Court has recog-
nized that a young child’s best interests 
are “paramount to the claims of either 
parent.”21 In In re Kayachith (2004),22 
the court of appeals ruled that the right 
of a parent is presumptively superior to 
a third person but if extraordinary cir-
cumstances exist, that right “must always 
yield to the best interests of the child;” 
and “extraordinary circumstances” re-
quire at a minimum that the child have 
a substantial relationship with the poten-
tial third-party custodian. 

Same-sex parents however, are not 
third parties. They are second parents to 
the children at issue. Because the nonbi-
ological parents are not third parties, but 
second parents, the principle of parental 
deference developed by the U.S. Supreme 
Court in Troxel v. Granville does not ap-
ply.23 Yet even though Minnesota allows 
both same-sex parents to be listed on the 
birth certificate,24 it is still the case that 

Although the Minnesota Legislature 
may have been aiming for equality, our 
“marriage equality” statute was enacted 
in the context of all of our state’s other 
laws governing families and children, 
and those laws are based primarily on bi-
ology. Interestingly though, 24 years ago, 
the court noted the possible staleness of 
biologically based portions of the Parent-
age Act and encouraged the Legislature 
to amend the statutes.8 Unfortunately, 
to date, they have failed to do so—leav-
ing practitioners to solve the inevitable 
riddles as they arise. 

Beyond biology
While many practitioners may still 

think that the determination of parent-
hood is a simple matter, resolved by a 
DNA test, the determination of paternity 
in Minnesota is no longer solely an issue 
of biological fact.9 That an alleged father 
is the biological father does not preclude 
the adjudication of another man as the 
legal father.10 “A district court’s paternity 
adjudication will be affirmed if it is based 
on the facts of the case and is supported by 
policy and logic.”11 In the 2012 case In re 
Custody of D.T.R.,12 the respondent, Reit-
er, was the presumed father but ultimately 
determined not to be the biological father 
of the child. Holding that biology is not 
conclusive in adjudicating parentage, the 
D.T.R. court found the parent/child rela-
tionship between the child and Reiter to 
be in the child’s best interests. The court 
found that Reiter had spent five and a half 
years forging a deep and loving father-son 
relationship and noted that Reiter had 
provided emotional, physical, and finan-
cial support throughout the child’s life. In 
sum, the appellate court upheld the dis-
trict court’s application of the statutory 
standard in determining that, under the 
circumstances present, “weightier consid-
erations of policy and logic,” favored ad-
judicating Reiter as D.T.R.’s father even 
though he was not the biological father.

To promote the public policy of deter-
mining parentage, the Minnesota Legis-
lature enacted statutes in 1980 address-
ing the establishment of parentage.13 
Under Minn. Stat. §645.08(2), the appli-
cation of Minnesota law must be gender-
neutral. Additionally, the Legislature de-
clared that the parent-child relationship 
may exist regardless of the marital status 
of the parents.14 In establishing the par-
ent-child relationship,  Minnesota law 
articulates factors that serve to create a 
“presumption of paternity,”15  but courts 
may nonetheless  decide that a biological 
connection is neither necessary nor suf-
ficient for the court to bestow legal rights 
and legal duties. 
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when same-sex couples have children 
together through assisted reproduction, 
only one of the parties is considered a le-
gal parent of the child unless or until they 
complete a second-parent adoption. The 
children in question are therefore left 
vulnerable and at risk of being abruptly 
cut off from one of the only parents they 
have ever known.25 Although embracing 
second-parent adoptions has allowed the 
court to accept the idea that children 
can have two legal parents of the same 
sex, it nevertheless has placed the non-
biological parent in a sort of second-class 
parental status.26 Same-sex co-parents, 
quite reasonably, have resented having to 
adopt their own children. 

Requiring a same-sex parent to adopt 
their own child to be legally recognized 
as a parent disparages their choices and 
diminishes their parenthood. The rules 
must be applied equally to all parents 
regardless of gender or marital status 
because all children’s relationships with 
people whom they view as their parents, 
regardless of marital status, deserve to 
be protected.27 Indeed, such a result is 
constitutionally required: Laws that deny 
protections to children born to same-
sex unmarried parents are subject to 
heightened constitutional scrutiny and 
are presumptively unconstitutional.28 It 
is not as though family law issues are so 
trivial that it would make sense to apply 
some lower analytical standard. Indeed, 
family law cases are often ones in which 
important constitutionally protected in-
terests—intimate relationships between 
adults, or a parent’s relationship with a 
child—are at stake. 

To put it another way, any failure to 
apply intent- and conduct-based parent-
age standards equally across the spec-
trum discriminates against parents on 
the basis of their gender and sexual ori-
entation in violation of the equal protec-
tion guarantees of the state and federal 
constitutions, based on an impermissible 
classification.

Functional equivalency
The Arkansas Supreme Court dis-

tinguished a case involving a functional 
parent from a grandparent visitation case 
because it “concerns a person who, in all 
practical respects, was a parent.”29 Thus, 
the Court continued, “any argument that 
[the functional parent] cannot seek visi-
tation because to do so would interfere 
with [the legal parent’s] right to parent 
is unavailing.” In In re Parentage of L.B.,30 
the Washington Supreme Court held 
that “the state is not interfering on be-

half of a third party in an insular family 
but is enforcing the rights and obliga-
tions of parenthood.” The Court held 
that “the rights and responsibilities 
which we recognize as attaching to 
de facto parents do not infringe on 
the fundamental liberty interest of 
the other legal parent in the family 
unit” and therefore do not violate 

the policy of parental deference. 
The U.S. Supreme Court complicated 

matters in its ruling in Obergefell v. Hodges31 
by choosing to elevate marriage as a priv-
ileged classification in contrast to uncon-
ventional and nonmarital families. Justice 
Kennedy quoted from Cicero, who wrote,  
“The first bond of society is marriage; 
next children; and then the family.”32 
The Court chose to focus on functional 
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parenting over procreative sex, gender, 
and biology. At the same time, unfortu-
nately, the Court chose to ground same-
sex couples’ protections and right to par-
ent and form families within the context 
of marriage.33 In explaining why the fun-
damental right to marry “appl[ies] with 
equal force to same-sex couples,” the 
Court noted that same-sex couples also 
“provide loving and nurturing homes 
to their children, whether biological 
or adopted.”34 Unfortunately, however, 
while setting aside biology and gender, 
the Court nevertheless described mar-
riage as “a keystone of our social order.” 
Marital status therefore provided an ar-
tificial and arbitrary line through which 
the Supreme Court chose to draw par-
entage.35 In order to comply with this 
standard, some courts have decided to 
view parents who are not married but in 
a marriage-like relationship to be simi-
larly situated with respect to principles 
of intent and function.36 

In Debra H. v Janice R.,37 the Court 
of Appeals of New York decided “we 
will no longer engage in the deft legal 
maneuvering” necessary to read fairness 
into an unnecessarily restrictive defini-
tion of “‘parent’ that sets too high a bar 
for reaching a child’s best interest” and 
does not take into account equitable 
principles. Disregarding co-parent/child 
relationships does not promote the best 
interests of the child. A legal parent 
could essentially cut off a co-parent from 
seeing a child, or a co-parent could re-
nounce their responsibilities as a parent 
and refuse to support (or even acknowl-
edge) their child.38 Deep, meaningful 
emotional bonds between a child and 
his or her co-parent can be irreparably 
sundered. While same-sex co-parents 
should be allowed to privately order 
their lives, the courts should take notice 
of agreements between co-parents, and 
their resulting conduct, as evidence of 
their intent to parent.39 s

Requiring a same-sex 
parent to adopt their 
own child to be legally 
recognized as a parent 
disparages their 
choices and diminishes 
their parenthood. 
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