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The U.S. Supreme Court has stated “Children have a core,
constitutionally protected interest in preserving the emotional
attachments they develop with adult parent figures from shared daily
life.”1
While “parents and families have fundamental liberty interests
in preserving” intimate family-like bonds, "so, too, do children
have these interests" which must also inform the definition of
“parent,” a term so central to the life of a child.2
Likewise, Minnesota has decided, ‘a state, in its role as parens
patriae, has a compelling interest in promoting relationships
among those in recognized family units (for example, the
relationship between a child and someone in loco parentis to
the child) in order to protect the general welfare of children.’3

In 2013, many people referred to Minn. Stat. §517.01 as
our ‘Marriage Equality’ statute and believed that with
its enactment, Minnesota had put an end to all sexbased distinctions by choosing to provide for the
domestic rights of same-sex couples.
Many believed the controversy was over.

LOVE WON!!!
LGBTQ people now had equal rights!

NOT TRUE.

Equal Protection requires equal access to
the benefits of marriage. Rights are only
Rights if you have a Right to access them.
People are often surprised to learn that same-sex
parents still do not have access to the same basic
fundamental rights heterosexual couples enjoy.

Marriage is a civil institution. The United States Government
Accounting Office has identified more than a thousand federal
benefits and responsibilities (such as homebuyer programs and
educational assistance) affected by marital status.

All children’s relationships with the people whom they
view as their parents, regardless of marital status
deserve to be protected.
Indeed, such a result is constitutionally required.
In Lawrence v. Texas, the Supreme Court established that adult intimate
relationships - even nonmarital ones - are entitled to some level of
constitutional protection.4 The Supreme Court has repeatedly struck down as
unconstitutional state laws that burdened or disadvantaged children born to
unmarried parents, or based on other the circumstances of their birth.5 The
Supreme Court has also concluded that the relationship of love and duty in a
recognized family unit is an interest in liberty entitled to constitutional
protection.6

Unfortunately, grounding same-sex
couples’ protections and rights to parent
and form families within the context of the
institution of marriage is problematic
because, using marriage as a prerequisite
for critical legal remedies and protections
has a disproportionately negative effect not
only on LGBTQ people, but also on lower
income people and people of color.7

Additionally, marriage is also a religious institution.
Subsequently, another downside of LGBTQ rights being
linked to marriage is that their rights are viewed through
the lens of family law, which often leads into issues of
morality and religious beliefs.
Unfortunately, people have used religion to justify all
sorts of ideas including slavery and the subjugation of
women. What is ‘discrimination’ really anyway? Except
the belief that certain people are ‘less’ than others
because of some immutable characteristic.

In 1986, the Supreme Court took an overtly
hostile stance toward homosexuality. In
Bowers v. Hardwick, the Court ruled that state
“morals legislation” - including anti-sodomy
laws, which criminalized gay sex - were
constitutional. In defending the power of
states to pass laws that criminalized
homosexual acts, Justice Warren Burger noted
that “condemnation of [homosexual activity]
is firmly rooted in Judeo-Christian moral and
ethical standards.”

Then, in 1996, in Romer v. Evans, the U.S. Supreme Court
concluded that singling out one group of people and
declaring that cities could not extend protection to them
served no rational government purpose. Justice Anthony
Kennedy concluded: “If the constitutional conception of
‘equal protection of the laws’ means anything, it must at
the very least mean that a bare desire to harm a politically
unpopular group cannot constitute a legitimate
governmental interest.”
AND: Romer v. Evans marked the first instance in which
the Court acknowledged gays’ sexuality as “a legitimate
component of one's identity.” The decision was narrowly
framed, but for the first time, the Court identified gays and
lesbians as a “bona fide legal entity in need of protection.”

In the run up to Obergefell, a federal appeals court had ruled in
favor of allowing individual states the right to choose whether or
not to ban same-sex marriage – the rationale was that the issue
should be decided through the political process, not the courts.
The Solicitor General argued that the freedom to marry is a
fundamental right for all people and should not be left to popular
vote. “It is simply untenable to suggest that LGBTQ people
should be denied the right of equal participation because we
choose to require them to wait until the majority of citizens
decide that it is ready to treat gay and lesbian people as equals.”

And in its 2015 ruling in Obergefell v Hodges, the U.S.
Supreme Court declared the right to form families and rear
children by same-sex couples to be a fundamental human
right.
“The fundamental liberties protected by the Fourteenth
Amendment extend to certain personal choices central to
individual dignity and autonomy, including intimate choices
defining personal identity and beliefs.”8
Chief Justice Roberts’ observed that the Court has now set aside
the “traditional, biologically rooted” understanding of
marriage.9
And, “[w]hile Obergefell addressed the right to marry, it also
pronounced that choices concerning contraception, family
relationships, procreation, and childrearing are protected by the
Constitution.”10

Part of the liberty promised by the Fourteenth Amendment is
derived from that Amendment’s guarantee of fair and equal
treatment under the law.
In Minnesota, the Court has ruled, “The equal protection
guarantees prevent the government from making distinctions
among people when applying the law unless the distinction serves
a legitimate governmental interest.”11
In 1943, the Supreme Court ruled "If rights were defined by who
exercised them in the past, then received practices could serve as
their own continued justification and new groups could not
invoke rights once denied.”

The idea of the Constitution is “to withdraw certain
subjects from the vicissitudes of political controversy,
to place them beyond the reach of majorities and
officials and to establish them as legal principles to be
applied by the courts.”12
“An individual can invoke a right to constitutional
protection when he or she is harmed, even if the
broader public disagrees and even if the legislature
refuses to act,” for “fundamental rights may not be
submitted to a vote; they depend on the outcome of no
elections.” This is why “fundamental rights may not
be submitted to a vote; they depend on the outcome of
no elections.”13

In the case of Lawrence v Texas,14 overturning the criminalization of consensual,
adult homosexual intercourse, the Supreme Court relied primarily on the rational
basis test and found that it could find "no legitimate state interest" in the Texas law
that so directly impacted one classification of people.
But - the decision also referenced a more fundamental right to privacy. Citing
Planned Parenthood v. Casey and its affirmation of a "constitutional protection to
personal decisions relating to marriage, procreation, contraception, family
relationships, child rearing, and education.” … “These matters, involving the most
intimate and personal choices a person may make in a lifetime, choices central to
personal dignity and autonomy, are central to the liberty protected by the Fourteenth
Amendment. At the heart of liberty is the right to define one's own concept of
existence, of meaning, of the universe, and of the mystery of human life. Beliefs
about these matters could not define the attributes of personhood were they formed
under compulsion of the State." … "persons in a homosexual relationship may seek
autonomy for these purposes, just as heterosexuals do."

It is surprising how many people still think
that a DNA test is all that is needed to
determine parentage!
In 2001, the Court ruled “the genetic testing
presumption is not more important than the
other presumptions; it is one of several that
must be considered in light of their
fundamental purpose.”15

Meanwhile, under Minn. Stat. §257.52, The “parent and
child relationship” is defined as the legal relationship
existing between a child and the child's biological or
adoptive parents incident to which the law confers or
imposes rights, privileges, duties, and obligations.16
Although adoption, as a rather imperfect legal fiction, is
almost the antithesis of our preferred ideas about ‘family’
since it defies our notions of family connections through
blood and genes, according to our current statute, it is the
only other choice for Minnesotans who want to become
parents.
The problem with this rather restrictive definition of
parenthood is that it excludes those parents who choose
(sometimes – but not always - out of necessity) to use some
form of assisted reproductive technology to create their
children and families.

Meanwhile, gestation initially bestows upon the Mother of a
Child all Rights and Responsibilities.17 “The biological
mother of a child born to a mother who was not married to
the child's father when the child was born and was not
married to the child's father when the child was conceived
has sole custody of the child until paternity has been
established.”18
Without a doubt, technological advancements are making the determination of
parenthood even more complicated. For example, it is now possible for a woman to
be impregnated by an anonymous sperm donor and another woman’s egg, thus
resulting is a gestational mother with no biological link to the child to whom she
gives birth. In other words, a woman who carries a fetus to term may still lack a
genetic connection to the child despite having been, in a sense, the biological
mother.

The truth is - families exist in
many configurations and children
are created in many ways.
The case of Quillion v. Walcott,19 stands for the
proposition that “biology alone is not determinative
of legal parenthood.”20 Under Minnesota law, in
establishing the parent-child relationship, there are
exceptions to biology referred to as the
presumptions.21 When we refer to the presumptions,
we are discussing behaviors or actions that give rise
to a presumption (in other words, a presumption is
not conclusive and it is not a scientific fact).22

In heterosexual relationships, the parental presumptions found in our statutes have
allowed our courts to recognize that a biological connection is neither necessary nor
even sufficient at times for the court to confer legal rights and legal duties –
allowing putative unmarried non-biological fathers to file paternity matters to
establish – via the presumptions – their parenthood.
•

A man is presumed to be the biological father of a child born during or shortly
after his marriage to the biological mother.23

•

Likewise, under Minn. Stat. §257.56, a husband who consents to his wife’s
insemination is determined to be the legal parent of the resulting child.
Moreover, the presumption of his parentage based on his consent to
insemination is not rebuttable by evidence of lack of genetic connection.24

•

A man [or woman] is presumed to be the biological father [or mother] of a child
if: … (d) while the child is under the age of majority, he [or she] receives the
child into his [or her] home and openly holds out the child as his [or her]
biological child.25
If there are two conflicting presumptions - “the presumption which on the facts
is founded on the weightier considerations of policy and logic.”26

•

In stark contrast, even though the lack of a genetic tie cannot rebut the
presumption of parentage when the parentage presumption is not based on a
genetic tie, married same-sex partners are not likewise presumed to be the
parents of the children they cocreate through an assisted (or artificial, or
alternative) reproductive technology (ART) process. Instead, they are
required to adopt their children through a ‘second-parent’ adoption process.27
So – Minnesota has created a few legal fictions to
accommodate some of the realities of modern parenthood.
- A married man whose wife gives birth to a child, is
presumed the father of that child under Minnesota statute
regardless of biology and the law allows him to act on
this socially constructed fiction.
- If a couple adopts a child, the child’s birth certificate is
legally changed to the names of the new legal parents.

The presumptions found in our MPA have allowed our Courts to do an
analysis of the facts of the situation – a review of the intent and conduct
of the putative father - to determine whether or not he is a presumptive
parent: Has he created an in loco parentis relationship with the child? Has
he created and developed deep emotional ties with the child? Has he held
the child out to the community as his own biological child?28
The parental presumptions found in our statutes allow our courts to
recognize that a biological connection is neither necessary nor even
sufficient at times for the court to confer legal rights and legal duties.29
But, unfortunately, for reasons I cannot understand or explain –
similarly situated married same-sex parents are denied the protections
found in our marriage-based parentage presumptions.

Despite all of these well-established principles of equity and
equality, our parentage presumptions do not extend to same-sex
couples. These parents (unlike their heterosexual counterparts) are
prevented from entering the courtroom because they do not have
standing based on our restrictive definition of a parent.30
Whereas, if these same presumptions were applied
equally to all parents, a nonbiological lesbian coparent would be presumed the parent of a child born
during the marriage not because she was assumed to
be biologically related to the child, but because she
was the intended parent of the child and had
functioned (for all practical purposes) as the child’s
parent.31

Parents whose children are created through ART or surrogacy are not
third parties. They are second parents to the children at issue. Because
these nonbiological parents are not third parties, but second parents, the
principle of parental deference developed in Troxel does not apply and is
simply irrelevant to cases involving functional parents.32

Under the current legal framework in Minnesota
which emphasizes biology, it is impossible (in most
cases) without an adoption for both current or
former partners of a same-sex couple to have
standing since only one is typically biologically
related to the child. Therefore, the addition of the
concepts of intent and conduct must be added to
our restrictive definition of a ‘parent.’33

Regardless of their marital status, same-sex parents are
required to adopt their own children through a ‘second party’
adoption process to establish their parental rights. What is
interesting about these second-parent adoptions is that –
although the second-parent is very much like a stepparent
insofar as not having a biological connection to the child, the
court routinely waives the background study for stepparents
but refuses to do so for same-sex ‘second’ parents even
though they are, in fact, unlike a stepparent, the original
intended parents of the child.34
This is another example of how same-sex parents are
relegated to a sort of ‘separate but equal’ second-class
status.35

Meanwhile, although Minn. Stat. § 517.201, subd. 2, requires
courts to construe our laws in a gender-neutral manner,
including the “parentage presumptions based on a civil
marriage ....” And,
• although the ‘meaning of civil marriage’ is spelled out in
Minn. Stat. §517.23, and,
• despite the specific language of the statute restricting or
denying “the rights, obligations, or privileges of a
[married] couple under law,” and,
• despite the very clear statement that any provisions in
Minnesota law concerning a married couple “may not be
interpreted to limit or exclude any individual who has
entered into a valid civil marriage contract under this
chapter,” in practice,
• the marital presumption is not extended to same-sex
couples.

There is some good news. There is a
task force currently reviewing our
parentage act with the intent of making
some long-overdue changes based on
the proposal provided by the UPA.
Other states are likewise, making changes. For
example, Oklahoma has explicitly abolished the
distinctions between marital and nonmarital
children to ensure that all children are able to
establish a legal relationship with their two
parents, regardless of the circumstances of their
birth.36

Milestones in Human Biology
• July 25, 1978: Louise Brown the world's first 'test-tube baby', is born thanks to the
development of in vitro fertilization by gynecologist Patrick Steptoe and the physiologist
Robert Edwards.
• February 23, 1997: The birth of Dolly the Sheep is revealed to the world. Dolly is created by
scientists led by Prof Iam Wilmutt of the Roslin Institute, near Edinburgh, using a technique
known as nuclear transfer.
• February 11, 2001: Scientists disclose the first full draft of the human genome and show that
humans have far fewer genes, around 30,000, than previously estimated.
• June 13, 2004: It was announced that scientists in the UK were given approval to create the
first cloned human embryo in Britain. The embryos were used exclusively as sources of stem
cells.
• In 2018, one of the technological breakthroughs included an artificial embryo.
https://www.technologyreview.com/lists/technologies/2018/

Future Reproductive Technology
- New fertility procedure allows 2 women to carry same baby, presents new choices
for same-sex couples
https://abc13.com/health/amazing-medical-advance-allows-2-women-to-carrysame-baby/4576356/
- For the first time in Texas, two women have carried the same baby
https://www.wfaa.com/article/features/original/for-the-first-time-in-texas-twowomen-have-carried-the-same-baby/287-608200823
- Two men and their baby - how science outwits Mother Nature
https://www.theguardian.com/science/2005/nov/13/genetics.research
- Two-Father Babies Could Soon Be Possible, With No Egg Donor Required
https://www.iflscience.com/health-and-medicine/two-father-babies-could-soon-bepossible-no-egg-donor-required/
- Get Ready for Embryos From Two Men or Two Women
http://time.com/3748019/same-sex-couples-biological-children/
https://www.dailymail.co.uk/news/article-2964586/Scientists-say-make-human-eggskin-two-men.html
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135 S Ct at 2600-2608. The ABA Model Act Governing Assisted Reproductive Technology (the Act), equally
protects the children of married and unmarried couples. The Act recognizes that all children need stability and legal
protections, regardless of the marital status of their parents. All of the parentage provisions of the Act are maritalstatus neutral and gender and sexual orientation neutral. The Act defines an “intended parent” as “any person who
consents to assisted reproduction with the intent to parent the resulting child is the legal parent of that child ... to be
legally bound as the parent of a child resulting from assisted or collaborative reproduction. All intended parents are
the same” in recognition of the fact that “that person’s conduct has resulted in the birth of a child.” The Model ART
Act is available at:
https://www.americanbar.org/content/dam/aba/publishing/family_law_quarterly/family_flq_artmodelact.authcheckd
am.pdf
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Same-sex persons who are forced to adopt their own children find their personal values and most intimate
behaviors subject to intense scrutiny and bureaucratic regulation. Many of these parents feel resentful about the very
intrusive and costly home studies. They find that they must prove their fitness to parent on the basis of criteria that
arguably has little to do with their actual capacity to be loving and competent parents. “Parents are not screened for
the procreation of their own children; they are screened for the adoption of other people's children.” This
qualification and probation process is strikingly different from the state’s approach to conferring legal parent status
on biological parents, which entails no pre-qualification process or post-placement review but rather accepts all
comers and sends new parents off on their own without monitoring. In re Marriage of Buzzanca, 72 Cal. Rptr. 2d
280 (Ct. App. 1998).
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In New York, in Laura WW v Peter WW, 51 A.D.3d 211 (3d Dep’t 2008), the court found that even though a
husband’s status as the father of a child conceived via artificial donor insemination could not be established under
the consent requirements of N.Y. Dom. Rel. L. § 73, “equity and reason require[d] a finding that an individual who
participated in and consented to a procedure intentionally designed to bring a child into the world can be deemed the
legal parent of the resulting child.”

Okla. Stat. tit. 10, § 7700-202: “A child born to parents who are not married to each other has the same rights
under the law as a child born to parents who are married to each other”; See, e.g., Jenny Wald, Legitimate Parents:
Construing California’s Uniform Parentage Act to Protect Children Born into Nontraditional Families, 6 J. Center
Fam. Child. & Cts. 139, 141 (2005) (“The original intent of the UPA was to guarantee the equal rights of all children
by ensuring their financial support from both parents and by protecting their emotional and physical needs derived
from existing social relationships with their parents.”) (citing Harry G. Krause, Illegitimacy: Law and Social Policy
25-28 (1971)).
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